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regional director finds that a question
of representation exists and there is no
bar to an election, he shall direct an
election to resolve the question.

(b) Hearings shall be conducted by a
hearing officer and shall be open to the
public unless otherwise ordered by the
hearing officer. At any time, a hearing
officer may be substituted for the hear-
ing officer previously presiding. It
shall be the duty of the hearing officer
to inquire fully into all matters and
issues necessary to obtain a full and
complete record upon which the Board
or the regional director may discharge
their duties under section 9(c) of the
Act.

(¢c) The hearing officer may, in his
discretion, continue the hearing from
day to day, or adjourn it to a later date
or to a different place, by announce-
ment thereof at the hearing or by other
appropriate notice.
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§102.65 Motions; interventions.

(a) All motions, including motions
for intervention pursuant to para-
graphs (b) and (e) of this section, shall
be in writing or, if made at the hear-
ing, may be stated orally on the record
and shall briefly state the order or re-
lief sought and the grounds for such
motion. An original and two copies of
written motions shall be filed and a
copy thereof immediately shall be
served on the other parties to the pro-
ceeding. Motions made prior to the
transfer of the case to the Board shall
be filed with the regional director, ex-
cept that motions made during the
hearing shall be filed with the hearing
officer. After the transfer of the case to
the Board, all motions shall be filed
with the Board. Such motions shall be
printed or otherwise legibly duplicated.
Provided, however, That carbon copies
of typewritten matter shall not be filed
and if submitted will not be accepted.
Eight copies of such motions shall be
filed with the Board. The regional di-
rector may rule upon all motions filed
with him, causing a copy of said ruling
to be served on the parties, or he may
refer the motion to the hearing officer:
Provided, That if the regional director
prior to the close of the hearing grants
a motion to dismiss the petition, the
petitioner may obtain a review of such
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ruling in the manner prescribed in
§102.71. The hearing officer shall rule,
either orally on the record or in writ-
ing, upon all motions filed at the hear-
ing or referred to him as hereinabove
provided, except that all motions to
dismiss petitions shall be referred for
appropriate action at such time as the
entire record is considered by the re-
gional director or the Board, as the
case may be.

(b) Any person desiring to intervene
in any proceeding shall make a motion
for intervention, stating the grounds
upon which such person claims to have
an interest in the proceeding. The re-
gional director or the hearing officer,
as the case may be, may by order per-
mit intervention in person or by coun-
sel or other representative to such ex-
tent and upon such terms as he may
deem proper, and such intervenor shall
thereupon become a party to the pro-
ceeding.

(c) All motions, rulings, and orders
shall become a part of the record, ex-
cept that rulings on motions to revoke
subpoenas shall become a part of the
record only upon the request of the
party aggrieved thereby as provided in
§102.66(c). Unless expressly authorized
by the Rules and Regulations, rulings
by the regional director or by the hear-
ing officer shall not be appealed di-
rectly to the Board, but shall be con-
sidered by the Board on appropriate re-
quest for review pursuant to §§102.67
(b), (¢), (d), and 102.69 or whenever the
case is transferred to it for decision:
Provided, however, That if the regional
director has issued an order transfer-
ring the case to the Board for decision
such rulings may be appealed directly
to the Board by special permission of
the Board. Nor shall rulings by the
hearing officer be appealed directly to
the regional director unless expressly
authorized by the Rules and Regula-
tions, except by special permission of
the regional director, but shall be con-
sidered by the regional director when
he reviews the entire record. Requests
to the regional director, or to the
Board in appropriate cases, for special
permission to appeal from a ruling of
the hearing officer or the regional di-
rector, together with the appeal from
such ruling, shall be filed promptly, in
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writing, and shall briefly state the rea-
sons special permission should be
granted and the grounds relied on for
the appeal. The moving party shall im-
mediately serve a copy of the request
for special permission and of the appeal
on the other parties and on the re-
gional director. Any statement in op-
position or other response to the re-
quest and/or to the appeal shall be filed
promptly, in writing, and shall be
served immediately on the other par-
ties and on the regional director. The
Board will not grant a request for spe-
cial permission to appeal except in ex-
traordinary circumstances where it ap-
pears that the issue will otherwise
evade review. No party shall be pre-
cluded from raising an issue at a later
time based on its failure to seek spe-
cial permission to appeal. If the Board
or the regional director, as the case
may be, grants the request for special
permission to appeal, the Board or the
regional director may proceed forth-
with to rule on the appeal. Neither the
filing nor the grant of such a request
shall, unless otherwise ordered by the
Board, operate as a stay of an election
or any action taken or directed by the
regional director or require the im-
pounding of ballots.

(d) The right to make motions or to
make objections to rulings on motions
shall not be deemed waived by partici-
pation in the proceeding.

(e)(1) A party to a proceeding may,
because of extraordinary cir-
cumstances, move after the close of the
hearing for reopening of the record, or
move after the decision or report for
reconsideration, for rehearing, or to re-
open the record, but no such motion
shall stay the time for filing a request
for review of a decision or exceptions
to a report. No motion for reconsider-
ation, for rehearing, or to reopen the
record will be entertained by the Board
or by any regional director or hearing
officer with respect to any matter
which could have been but was not
raised pursuant to any other section of
these rules: Provided, however, That the
regional director may treat a request
for review of a decision or exceptions
to a report as a motion for reconsider-
ation. A motion for reconsideration
shall state with particularity the ma-
terial error claimed and with respect to
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any finding of material fact shall speci-
fy the page of the record relied on for
the motion. A motion for rehearing or
to reopen the record shall specify brief-
ly the error alleged to require a rehear-
ing or hearing de novo, the prejudice to
the movant alleged to result from such
error, the additional evidence sought
to be adduced, why it was not pre-
sented previously, and what result it
would require if adduced and credited.
Only newly discovered evidence—evi-
dence which has become available only
since the close of the hearing—or evi-
dence which the regional director or
the Board believes should have been
taken at the hearing will be taken at
any further hearing.

(2) Any motion for reconsideration or
for rehearing pursuant to this para-
graph (e) shall be filed within 14 days,
or such further period as may be al-
lowed, after the service of the decision
or report. Any request for an extension
of time to file such a motion shall be
served promptly on the other parties. A
motion to reopen the record shall be
filed promptly on discovery of the evi-
dence sought to be adduced.

(3) The filing and pendency of a mo-
tion under this provision shall not un-
less so ordered operate to stay the ef-
fectiveness of any action taken or di-
rected to be taken nor will a regional
director or the Board delay any deci-
sion or action during the period speci-
fied in paragraph (e)(2) of this section,
except that, if a motion for reconsider-
ation based on changed circumstances
or to reopen the record based on newly
discovered evidence states with par-
ticularity that the granting thereof
will affect the eligibility to vote of spe-
cific employees, the Board agent shall
have discretion to allow such employ-
ees to vote subject to challenge even if
they are specifically excluded in the di-
rection of election and to permit the
moving party to challenge the ballots
of such employees even if they are spe-
cifically included in the direction of
election in any election conducted
while such motion is pending. A mo-
tion for reconsideration, for rehearing,
or to reopen the record need not be
filed to exhaust administrative rem-
edies.

[76 FR 80184, Dec. 22, 2011]
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